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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

CIVIL DIVISION 

 

CLAUDINE J. NELSON,   : 

   Plaintiff  : 

 v.     : C-0048-CV-2006-5693 

      : 

TRAVIS NELSON,    : 

   Defendant.  : 

 

ORDER OF COURT 

 

 AND NOW, this 27th day of May 2011, upon hearing and consideration of Plaintiff 

Claudine J. Nelson’s “Petition for Special Relief and Contempt,” against Defendant, Travis 

Nelson, it is hereby ORDERED and DIRECTED that: 

1. Judgment is entered against the Defendant, Travis Nelson, and in favor of the Plaintiff, 

Claudine J. Nelson, in the amount of SIXTEEN THOUSAND FOUR HUNDRED EIGHTY-EIGHT 

DOLLARS AND SEVENTY-SIX CENTS ($16,488.76) as reimbursement for all shortfalls on 

the parties’ mortgages on their jointly held real property located at 116 Newport Avenue 

in the Borough of Northampton, Northampton County, Pennsylvania. 

2. Plaintiff’s Petition for Contempt against Defendant is hereby DENIED. 

3. Within ten (10) days from the date of this Order, the parties shall enter into a listing 

agreement with a mutually acceptable realtor, listing the property at a mutually 

acceptable price.  If the parties are unable to select a mutually acceptable realtor within 

ten (10) days, the Court shall be immediately notified.  Within ten (10) days thereafter, 

the Court will select a realtor and enter an Order directing the parties to execute a listing 

agreement with the selected realtor.  If the parties are unable, within ten (10) days, to 

agree upon a mutually acceptable list price, they are hereby ORDERED and 
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DIRECTED to employ the services of a certified residential appraiser to conduct an 

appraisal of the aforementioned property for the purpose of establishing a fair market 

value (“FMV”).  The cost of the appraisal shall be shared equally between the parties.  

Within ten (10) days of the completion of such appraisal, the parties shall execute a 

listing agreement for not more than 105% of the FMV established by the appraisal. 

4. Upon the receipt of an offer to buy the residence for not less than 95% of the FMV, the 

parties shall execute all necessary documentation to effectuate closing. Nothing in this 

Order shall prevent the parties from mutually agreeing to accept a lesser sale price. 

5. In the event of a short sale, the parties shall be equally responsible for any amounts due 

and owing to the mortgagees.  However, any unpaid mortgage payments owed by 

Defendant from the period beginning March 1, 2011 until the sale of the property shall 

first be deducted from the short sale deficiency amount. Plaintiff’s liability shall be 

further offset by any amount due, owing and not paid by Defendant to Plaintiff as the 

result of Defendant’s obligation as set forth in Paragraph One (1) of this Order.  After 

such deductions, the balance of the deficiency shall be apportioned equally between the 

parties. 

STATEMENT OF REASONS 

 Presently before the Court is Plaintiff Claudine J. Nelson’s “Petition for Special Relief 

and Contempt,” against Defendant, Travis Nelson.  The matter came before the Court via the 

Non-Jury list of May 16, 2010, at which time a hearing was held.  It is now ready for disposition. 

 The parties were married on October 10, 2000.  In April 2006, the parties purchased a 

residence located at 116 Newport Avenue in the Borough of Northampton, Northampton County, 
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Pennsylvania.  Shortly thereafter, the parties separated and a divorce proceeding commenced.  

On April 27, 2007, the parties entered into a Property Settlement Agreement (“PSA”) relative to 

the economic issues in their divorce.  Both parties were counseled with respect to the PSA, and 

Plaintiff's then-counsel drafted the agreement.  The PSA was incorporated, but not merged into 

the parties’ Divorce Decree, entered by the Honorable Paula A. Roscioli on June 21, 2007.  

Plaintiff bases her current petition on Paragraph Twelve (12) of the PSA entitled “Disposition of 

Real Property,” which states that: 

The parties are the owners of a certain property located at 116 Newport Avenue, 

Northampton, Pennsylvania which has been listed for sale.  The property is 

currently being rented at the sum of $1,000.00, per month which leaves a shortfall 

of Two Hundred Eighteen Dollars and 00/100 ($218.00), approximately.  

Husband agrees to cover the shortfall each and every month until the property is 

sold.  Upon the sale of the marital residence, it is anticipated that there will be a 

shortfall with regard to the sale price verses [sic] the payoff of the outstanding 

mortgage.  If the sale occurs in the nearby future and such shortfall should occur 

husband agrees to be solely responsible for whatever amount is due and owing at 

settlement, and agrees to indemnify Wife from any and all liability thereto. 

 

In the alternative, the parties agree to continue renting the property at the best 

available rental amount until they are able to sell the property at a profit, or at the 

very least break even. 

 

 In cases where the Court is called upon to analyze a provision in marital settlement 

agreement, it must interpret the intent of the parties per the rules governing contract 

interpretation.  Kripp v. Kripp, 849 A.2d 1159, 1163 (Pa. 2004).  In ascertaining the intentions of 

the parties to a written contract, the Court should be guided by plain meaning of the writing and, 

to the extent that the writing is clear and unambiguous, shall not consider other evidence.  Id.  

However, where a writing uses ambiguous language, the Court may rely on parol evidence to 

resolve the ambiguity.  Id.   
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 “A contract is ambiguous if is reasonably susceptible of different constructions and 

capable of being understood in more than one sense.”  Id.  “A contract is not ambiguous if the 

court can determine its meaning without any guide other than a knowledge of the simple facts on 

which, from the nature of language in general, its meaning depends; and a contract is not 

rendered ambiguous by the mere fact that the parties do not agree upon the proper construction.”  

Metzger v. Clifford Realty Corp., 476 A.2d 1, 5 (Pa. Super. Ct. 1984).  A review of the language 

utilized in Paragraph Twelve (12) of the PSA reveals ambiguity, not with respect to the rights 

and responsibilities of the parties, but with respect to the duration of those rights and 

responsibilities, given the use of the phrase “nearby future” relative to Defendant’s coverage of a 

short sale.  Accordingly, the Court finds it appropriate to consider parol evidence in resolving 

this matter. 

 The evidence presented at hearing consisted of the testimony of the parties and several 

exhibits.
1
  On February 1, 2007, while Defendant was out of state, but after he had consented to 

the arrangement, Plaintiff executed a twelve-month lease
2
 in favor of Plaintiff's family friend, 

Kim Delucia, under which Ms. Delucia was to pay One Thousand Dollars ($1,000.00) a month 

in rent.  With the lease in place, the parties executed the PSA in April 2007, pursuant to which 

Defendant agreed to be responsible for the shortfall between the monthly cost of the mortgage
3
 

                                                 
1
 Given the Court's time frame for decision, this opinion is written from the Court's own notes, absent 

citation to the hearing transcript. 

2
 The lease contained a hold-over provision entitling Ms. Delucia to continue the rental on a month-to-month 

basis after the expiration of the initial year-long term, and requiring her to give thirty days written notice prior to 

vacating the property. 

 
3
  Although the Court uses singular language throughout the opinion, the property is subject to two 

mortgages, and all references to the mortgage made herein shall be construed as applicable to both mortgages. 
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and the rental income on the property.
4
  In May 2008, Ms. Delucia presented the parties with a 

mortgage pre-approval letter and an offer to purchase the property for One Hundred Ninety 

Thousand Dollars ($190,000.00).   

 On June 4, 2008, the Defendant responded in writing to Ms. Delucia.  In that writing, he 

rejected her offer on the basis that it was below the market value of the property, and he 

extended a counter-offer of Two Hundred Thousand Dollars ($200,000.00).  By the letter, the 

Defendant further advised Ms. Delucia of his intention to list the property for sale and to raise 

her rent by Two Hundred Fifty Dollars ($250.00) per month if she declined the counter-offer.  

Ms. Delucia declined the counter-offer and vacated the property in October 2008.   

 Thereafter, no attempt was made to rent the property or list it for sale.  Rather, in late 

December 2008, Plaintiff, the parties’ children and Plaintiff’s significant other moved into the 

residence.  They remained there until September 2010.  Since then, the property has been vacant, 

and the only effort by either party with respect to the property was the Defendant’s presentation 

to Plaintiff of a listing agreement for the period from March 4, 2011 to August 4, 2011, 

proposing to list the property for sale at a price of One Hundred Seventy-Nine Thousand Nine 

Hundred Dollars ($179,900.00), which the Plaintiff refused to execute. 

 With regard to the shortfall on the mortgage since the entry of the PSA, Plaintiff’s 

uncontroverted testimony establishes that from April 2007 to May 2008, a monthly shortfall on 

the mortgage in the amount of Two Hundred Thirty-Nine Dollars and Ninety-Eight Cents 

($239.98) was split between the parties.  The Defendant contributed One Hundred Twenty-Five 

Dollars ($125.00) per month, and the Plaintiff contributed the remaining One Hundred Fourteen 

                                                 
4
  At hearing, the Defendant testified that when he agreed to cover the shortfall, it was with the impression 

that the property would remain rented until it was sold. 
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Dollars and Ninety-Eight Cents ($114.98).  For the period from June 2008 through October 

2008, the Plaintiff covered the entire shortfall, for a total of One Thousand One Hundred Ninety 

Nine Dollars and Ninety Cents ($1,199.90).  In November and December 2008, the property was 

vacant and the Plaintiff made the full mortgage payments for both months, in the amount of One 

Thousand Two-Hundred Thirty Nine Dollars and Ninety Eight Cents ($1,239.98), for a total of 

Two Thousand Four Hundred Seventy-Nine Dollars and Ninety-Six Cents ($2,479.96).  

Thereafter, the Plaintiff moved into the property and became solely responsible for the 

mortgage.  From September 2010 through December 2010, after the Plaintiff vacated the 

property, she made the monthly mortgage payments in the amount of One Thousand Seven 

Hundred Ninety-Two Dollars and Sixty-Six Cents ($1,792.66), for a total of Seven Thousand 

Seventy Dollars and Sixty-Four Cents ($7,170.64).  Additionally, she made the full mortgage 

payments for the months of January and February 2011 in the amounts of One Thousand Eight 

Hundred Ten Dollars and Twenty-Six Cents ($1,810.26) and Two Thousand Two Hundred 

Eighteen Dollars and Twenty-Seven Cents ($2,218.27) respectively, for a total of Four Thousand 

Twenty Eight Dollars and Fifty-Three Cents ($4,028.53).  No payments have been made since 

February 2011, and the mortgage is now in default. 

 Defendant's testimony confirmed Plaintiff's representations with regard to his failure to 

fully cover the mortgage shortfall for the period from April 2007.  However, he further testified 

that he made a payment to Plaintiff in the amount of Two Thousand Dollars ($2,000.00) in 

August 2008 for the purpose of covering the accrued shortfall as of that time.  By her testimony, 

Plaintiff acknowledged the receipt of the Two Thousand Dollars ($2,000.00) and her immediate 

return of that sum to Defendant.  Defendant acknowledges the same, and Plaintiff's bank records 
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for the relevant period, admitted as an exhibit at trial, demonstrate the occurrence of a deposit in 

the subject amount, and an immediate withdrawal of the same sum on August 7, 2008.   

 By her petition, the Plaintiff seeks to compel the Defendant to reimburse her for the 

shortfall in the mortgage, for which she has made payments in the amount of Twelve Thousand 

Nine Hundred Sixty-Six Dollars and Seventy-Seven Cents ($12,966.77) during the period since 

the PSA was entered. Additionally, she seeks interest, costs and attorneys fees; a finding of 

contempt against Defendant; and the entry of an Order directing him to list the property for sale 

within ten (10) days and to pay all costs associated therewith, including any shortfall that might 

be incurred if the sale price falls below the amount due on the mortgages. 

 By the plain language of Paragraph Twelve (12) of the PSA, the Court finds the 

Defendant responsible for the mortgages on the property, less any rental income, for the period 

from the execution of the PSA through the sale of the home.  The Court further finds that the 

Defendant is not entitled to any credit for the Two Thousand Dollar ($2,000.00) payment made 

to Plaintiff in August 2008 and promptly returned.  Accordingly, the Court finds the Defendant 

liable to Plaintiff in the amount of Sixteen Thousand Four Hundred Eighty-Eight Dollars and 

Seventy-Six Cents ($16,488.76), and to the mortgagees of the property in the amount of Six 

Thousand Six Hundred Fifty-Four Dollars and Eighty-One Cents ($6,654.81) for the months of 

March to May 2011, and for the full amount or any shortfall between the mortgage and any 

rental income from now until the property is sold. 

 However, we reject Plaintiff’s assertion that the Defendant shall be solely liable for any 

shortfall occurring from the future sale of the home.  While the language of the PSA is definitive 

with respect to the Defendant’s duty to pay any mortgage shortfall “each and every month until 
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the property is sold,” the language regarding any shortfall with respect to a sale is not so 

definitive.  At the time the PSA was drafted, the parties had a tenant leasing the property and a 

possible sale in progress.  Accordingly, Paragraph Twelve (12) of the PSA states that “[i]f the 

sale occurs in the nearby future and such shortfall should occur husband agrees to be solely 

responsible for whatever amount is due and owing at settlement, and agrees to indemnify Wife 

from any and all liability thereto.”  Four years have elapsed since the parties entered into this 

agreement, and circumstances have changed.  In that time, both parties, individually, have each 

undertaken a single effort at disposing of the property, and on each occasion, the other party has 

frustrated that effort.
5
  Given the passage of time since the effectuation of the PSA, the course of 

conduct undertaken by both parties during that time, and the facts and circumstances at hand 

when the PSA was drafted, the Court finds that neither party should carry the sole burden of 

remedying any shortfall on the mortgage in the event that the property is sold below the amount 

due and owing.  Rather, the parties, as co-owners of the property, shall share such burden 

equally.  In light of the foregoing, the Court hereby DENIES Plaintiff’s motion for a finding of 

contempt against the Defendant, and the Court further directs the parties to list the property for 

sale and to share equally any shortfall that might result therefrom, as set forth in the 

accompanying Order of Court. 

     BY THE COURT: 

 

 

 

     ________________________________________________ 

     CRAIG A. DALLY,                                                          J. 

                                                 
5
  At hearing, the Plaintiff testified to her belief that the burden of listing or renting the property is allocated 

to the Defendant under the PSA. However, a review of the plain language of the document belies that contention.  In 

fact, the PSA is silent as to the burden in that regard. 


